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Submission to What happens next? Beyond a finding of serious misconduct inquiry 

I refer to your letter of 7 April 2022 inviting the Community & Public Sector Union/Civil Service 

Association of Western Australian Incorporated (CPSU/CSA) to make a submission to The 

Joint Standing Commission on the Corruption and Crime Commission inquiry titled What 

happens next? Beyond a finding of serious misconduct. 

I thank you for the invitation. The CPSU/CSA's submission is below. 

Rikki Hendon 

Branch/ General Secretary 
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1. Relevance of the inquiry to the CPSU/CSA 

1.1. The CPSU/CSA is a union of workers that covers more than 35,000 employees 

employed in the, Western Australian state public sector and Government Trading 

Enterprises, business undertakings and government institutions controlled by boards. 

1.2. Since 1901, the CPSU/CSA has represented and advocated for the rights and 

entitlements of workers in the Western Australian state public sector. In 1901, the Civil 

Service Association of Western Australia Incorporated (CSA) was founded under the 

Associations Incorporation Act 1895 (WA) and is currently registered under the 

Industrial Relations Act 1979 (WA). Its federal counterpart is the Community and 

Public Sector Union, WA branch (CPSU) registered under the Fair Work (Registered 

Organisations) Act 2009 (Cth). 

1.3. Members of the CPSU/CSA are subject to Part 3 of the Corruption, Crime and 

Misconduct Act 2003 (WA) (the CCM Act) by virtue of the definition of "misconduct" 

in s 4 of the CCM Act, and the definitions of "public officer" and "public service officer" 

in s 3 of the CCM Act. 

1.4. The CPSU/CSA represents members who are subject to allegations for suspected 

breaches of discipline under Part 5 of the Public Sector Management Act 1994 (WA) 

or allegations of misconduct. Occasionally, the Corruption and Crime Commission 

(the CCC) is notified under the notifying provisions of the CCM Act of matters treated 

as disciplinary matters because they may also fit the definition of serious misconduct. 

The CSA does not represent employees who the CCC investigates for serious 

misconduct; members in that situation are referred to Legal Aid WA 

1.5. We have not represented a member who has been investigated for serious 

misconduct whilst a disciplinary process is on foot such in recent times. As a result, 

the CSA is not able to assist the Joint Standing Committee in its inquiry into 

disciplinary sanctions that a public officer may face following a finding against them 

of serious misconduct. However, the CSA has an interest in how public sector 

employers respond following findings of serious misconduct being reported. This 

submission recommends some measures to promote transparency and accountability 

of public sector employers in taking steps to eliminate misconduct risk. 
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2. What happens after a public officer is found to have engaged in serious misconduct 

including disciplinary and other sanctions imposed by departments, local 

government, the Western Australia Police Force and other authorities 

2.1. The CPSU/CSA does not have recent experience with dealing with disciplinary or 

other sanctions imposed by departments and other authorities after a public officer is 

found to have engaged in serious misconduct. 

3. What happens after a public officer is found to have engaged in serious misconduct 

including unexplained wealth and criminal benefits proceedings initiated by the 

Corruption and Crime Commission; 

3.1. The CPSU/CSA does not have recent experience with dealing with disciplinary or 

other sanctions imposed by departments and other authorities after a public officer is 

found to have engaged in serious misconduct. 

4. What happens after a public officer is found to have engaged in serious misconduct 

including criminal prosecutions arising from serious misconduct investigations 

including prosecuting arrangements, challenges and outcomes: 

4.1. The CPSU/CSA does not advise or represent members in relation to Criminal matters. 

5. What happens after a public officer is found to have engaged in serious misconduct 

including the roles of the Corruption and Crime Commission, Public Sector 

Commission, departments, local government, the Western Australia Police Force 

and other authorities in taking action, oversighting and/or reporting the above 

outcomes 

3 

5.1. The CSA's membership has an interest in the CCC and the other public sector bodies 

effectively fulfilling their roles in taking action, oversighting and/or reporting the 

outcomes of misconduct investigations. 

5.2. The CSA has received applications for representation from members who have 

received allegations of suspected breach of discipline for inappropriately accessing 

information that the employer considers sensitive or confidential. Occasionally, the 

employee is informed that the CCC has been notified of the conduct and is assessing 

whether to investigate. 



5.3. In these cases, the member has advised us that the information they accessed was 

freely accessible by all employees and that they did not think the information was 

sensitive or confidential. 

5.4. In this situation, the information is freely available and riot protected by the employer, 

despite its sensitive and confidential nature. In the CSA's view, the failure by 

employers to properly protect sensitive and confidential information is a contributing 

factor to the employee's conduct. 

5.5. Despite this, employers tend to take an approach to preventing misconduct that 

places the onus on the employee. This is done through workplace policies and training 

that make it clear that misconduct is prohibited, without the employer taking adequate 

steps to make it impossible for employees to access the sensitive and confidential 

information without authorisation. 

5.6. Employers are better placed to understand misconduct risk and to take steps to 

eliminate it so far as practicable because of their vast corporate knowledge and 

financial resources. The onus and responsibility for preventing misconduct must be 

shared, but in the CSA's view the bulk should rest with employers. 

5.7. The CCC's role in reporting the outcome of misconduct investigations is a key factor 

in educating employers about their responsibility. CCC reports can make it clear that 

employers bear an onus to mitigate misconduct risk, and they can contain analysis of 

organisational issues that have created misconduct risk. Such analysis helps 

employers recognise that their duty extends beyond merely creating policies and 

providing training to taking practical, meaningful measures to mitigate risk even before 

and employee's ethical decision making is put to the test. 

5.8. For example, the CCC's Report into misconduct risks with access to confidential 

information in the Office of the Auditor General (the OAG Report) dated 23 April 2020 

contained a finding of misconduct against an employee. However, it also identified 

various organisational issues at Office of the Auditor General (the OAG) that created 

or worsened the risk of employees committing misconduct. 
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policies and instructions were in place, did not work [which] remains a 

serious misconduct risk"1. 

ii. Further, the OAG Report found that "OAG [ ... ] is responsible for 

auditing the finances and actions of all departments of government, 

State and local. It should be trusted to keep information confidential. 

The misconduct risk exposed in this report shows, unless OAG has 

taken action to tighten its controls, that trust may be misplaced'? 

iii. The OAG Report also found that "[i]f there is one defining message from 

[the investigated employees'] conduct, it is that policies, procedures and 

instructions are not enough. There must be technological security built 

into the system and periodically reviewed"3. 

5.9. It should be noted that the OAG suggested that the OAG Report should not be made 

public4
. However, the CCC considered that "the public interest is best served by 

publication" of the OAG Report5
, in part because "this report is a misconduct risk report 

for the benefit of all public authorities so that their individual data management risks 

may be evaluated and, where necessary, mitigated"6
. 

5.10. The CSA considers that reporting the outcome of serious misconduct 

investigations is a necessary component of mitigating misconduct risk, which is in the 

public interest and in the interests of employees. The CCC is empowered to make 

such reports bys 84 of the CCM Act, however it is discretionary and not mandatory. 

5.11. The CSA considers that it should be the norm that the CCC reports on its 

investigations to Parliament when its investigations reveal organisational issues that 

contribute to misconduct risk. Such reports should be publicly available. Reports 

should be private only when making the report could jeopardise covert operations or 

otherwise unduly harm state interests. 

5.12. Further, the CSA welcomes the many recommendations in the OAG Report 

directed at employers improving their handling of confidential and sensitive 

1 Paragraph [16]. 
2 Paragraph [18]. 
3 Paragraph [27]. 
4 Paragraph [21]. 
5 Paragraph [23]. 
6 Paragraph [25]. 
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information. The CCC is empowered to make recommendations under s 43(1) of the 

CCM Act, however it is discretionary and mandatory. Making recommendations 

should also be standard practice in the CCC's role of reporting misconduct. 

6. What happens after a public officer is found to have engaged in serious misconduct 

including measures to improve the effectiveness, transparency and/or oversight of 

the above. 

6.1. The CSA recommends that the Joint Standing Committee consider whether the CCM 

Act should be amended to require the CCC to report the outcomes of serious 

misconduct investigation, and to make reports public, when the investigation reveals 

organisational issues that create misconduct risk. 

6.2. Alternatively, the CCM Act could be amended to provide mandatory considerations 

that the CCC should take into account when deciding whether to make a report and 

publish it publicly. Such considerations could include whether it would be in the public 

interest, whether the report could be used by other agencies to mitigate misconduct 

risk, and whether publishing the report would have any undue impact on state 

interests or covert operations. 

6.3. Further, the CSA recommends that, if a serious misconduct investigation report 

contains recommendations, then the appropriate authority should be required to act 

on those recommendations within a particular timeframe and be required to report on 

their progress. This should be the case whether the recommendation is directed at a 

particular appropriate authority or the Public Sector Commissioner, and whether a 

finding of serious misconduct is made or not. 

6.4. The CCC may review how a public sector body has dealt with serious misconduct 

under s 41 of the CCM Act. The CSA recommends that this section is expanded to 

require a public sector body to report on its response to recommendations and show 

progress towards following recommendations. 

6.5. The Public Sector Commission (the PSC) should also be required to act on 

recommendations made in a CCC report to the public sector at large. The PSC has a 

prevention and education function under s 45A of the CCM Act. The CSA 

recommends that this function should be expanded to require that the PSC take steps 
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to engage with public sector bodies to implement sector-wide recommendations when 

they are made by a CCC report. 

6.6. The need for the above measures is demonstrated in the OAG Report. The OAG itself 

responded to the CCC's review into actions taken in response to the OAG Report, 

dated 24 June 2021. The review entitled Review of the Office of the Attorney General's 

response to misconduct risks with access to confidential information showed that the 

OAG had taken some steps to improve the security of its data management. However, 

the CSA notes with concern that the review states: 

"While the Commission's 2020 report directly involved the OAG, the report was 

also a reminder to the wider public sector of the risks associated with 

confidential data management. 

"The Commission made a call for action and recommended all public 

authorities evaluate their data management risks and where necessary, take 

action to mitigate them. It is not clear how the broader public sector has 

responded."7 

(Emphasis added.) 

6.7. This observation by the CCC shows a gap in the misconduct reporting and 

investigating regime under the CCM Act. 

6.8. Although the OAG report contains concerning findings and a several 

recommendations for mitigating misconduct risk, the CSA is not aware of any other 

public sector bodies who have considered those findings and recommendations. We 

are not aware of employers or the public sector at large taking steps to implement the 

recommendations contained in the report. As such, we are concerned that employees 

continue to bear an undue burden in preventing misconduct by being advised of anti

misconduct policies and procedures, which have been shown to be ineffective if 

sensitive and confidential information is freely accessible. 

7 Paragraphs [23]-[24]. 
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6.9. The CSA recommends that the Joint Standing Committee consider whether the CCM 

Act should be amended to require sector-wide reporting on recommendations that are 

made in CCC reports to the public sector at large. 

6.10. In the alternative, the CSA suggests that the Public Sector Commission should 

be specifically tasked with monitoring whether recommendations from CCC reports 

are implemented by relevant agencies. Such a monitoring function should be 

accompanied by the power to issue sector-wide recommendations, educate public 

sector bodies on those recommendations and how to follow them, and then review 

compliance by agencies. 
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